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Court of Appeals of the District of Columbia. 


No. 3456. 

W. Walton Edwards, Appellant, 

vs. 

Louis Brownlow et al., &c. 


a Supreme Court of the District of Columbia. 

District Court No. 1318. 

In re The Opening and Extension of Fessenden Street N.W. 
Between Reno and Belt Roads, in the District of Columbia. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition. 

Filed January 30, 1918. 

In the Supreme Court of the District of Columbia, Holding a District 

Court. 

District Court No. 1318. 

In re The Opening and Extension of Fessenden Street N.W. 
Between Reno and Belt Roads, in the District of Columbia. 

The petition of Louis Brownlow, W. Gwynn Gardiner, J. J. Lov¬ 
ing, (Acting), respectfully represents: 

1. That they are the Commissioners of the District of Columbia, 
and as such Commissioners institute this proceeding under the 
authority of a certain provision of the Act of Congress approved 
March 4th, 1913, entitled “An Act making appropriations for the 
government of the District of Columbia for the fiscal year ending 

1—3456 
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June 30th, 1914, and for other purposes,” which provision reads as 
follows: 

“That the Commissioners of the District of Columbia are hereby 
authorized to open, extend or widen any street, avenue, road or high¬ 
way. to conform with the plan of the permanent system of highways 
in that portion of the District of Columbia outside of the cities of 
Washington and Georgetown adopted under the Act of Congress 
approved June 28th, 1898, bv condemnation under the provisions of 
subchapter one of chapter fifteen of the Code of Law for the District 
of Columbia; Provided, That the entire amount found to be due and 
awarded by the jury under such proceedings as damages for and ii> 
respect of the land condemned, plus the cost and expenses of said 
proceedings, shall be assessed by the jury as benefits." 

2. That your petitioners, by virtue of the foregoing provision, have 
officially ordered the opening and extension of Fessenden Street,N.W., 

between Reno and Belt Roads, in the District of Columbia; 
2 and in furtherance thereof file this petition according to the 
provisions of subchapter one of chapter fifteen of the Code of 
Law for the District of Columbia, for the purpose of acquiring the 
hereinafter described land for the said opening and extension of 
Fessenden Street, X.W., between Reno and Belt Roads, as aforesaid. 

3. That the said opening and extension of the said Fessenden 
Street between Reno and Belt Roads conforms with the plan of the 
permanent system of highways in that portion of the District of Co¬ 
lumbia outside of the cities of Washington and Georgetown, adopted 
under the Act of Congress approved March 2nd. 1893, as amended 
by the Act of Congress approved June 28th, 1898. 

4. That a map or plat showing the land to be taken for the said 
opening and extension of Fessenden Street, X. W., between Reno and 
Belt Roads, in the District of Columbia, is hereto annexed as part 
of this petition and marked “Exhibit D. C. No. 1.” 

5. That the land necessary for the said opening and extension of 
Fessenden Street, X. W., between Reno and Belt Roads, in the Dis¬ 
trict of Columbia, of the said street, together with the names and 
residences of the owners of the fee thereof, as far as the same can be 
ascertained, is particularly described as follows: 

Descriptions of Land to be Condemned for the Extension of Fes¬ 
senden Street XortInvest. 


******* 

Block 15, Reno, Taxed as Square E-1758. 

Part, of Lot 14: 

Beginning for the same at the northwest corner of lot 14, 
3 and running thence with the northerly line of said lot, east¬ 
erly 25 feet to the northeast corner of said lot; thence with the 
easterly line of said lot, southerly 32.92 feet to the proposed south 
line of Fessenden Street; thence with said proposed south line, west 
25.01 feet to the westerly line of said lot; thence with said westerly 
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line, northerly 32.27 feet to the point of beginning, containing 
814.87 square feet. 

Jeannette E. Jirdinston, owner. (Residence: 3149 Mt. PI. St., 
N. W.) 

Part of Lot 15: 

Beginning for the same at the northwest corner of lot 15, and run¬ 
ning thence with the northerly line of said lot, easterly 25 feet to the 
northeast corner of said lot; thence with the easterly line of said lot, 
southerly 33.56 feet to the proposed south line of Fessenden Street; 
thence with said proposed south line, west 25.01 feet to the westerly 
line of said lot; thence with said westerly line, northerly 32.92 feet 
to the point of beginning, containing 831 square feet. 

Henry Cole, owner. (Residence: #18 II Street, N. E.) 

Part of Lot 16: 

Beginning for the same at the northwest corner of lot 16, and run¬ 
ning thence with the northerly line of said lot, easterly 25 feet to the 
northeast, corner of said lot; thence with the easterly line of said lot, 
southerly 34.21 feet to the proposed south line of Fessenden Street; 
thence with said proposed south line, west 25.01 feet to the westerly 
line of said lot; thence with said westerly line, northerly 33.56 feet 
to the point of beginning, containing 847.12 square feet. 

Cora Botts, owner. (Residence: Children’s Home. Grant Road.) 

Part of Lot 17: 

Beginning for the same at the northwest corner of lot 17. and run¬ 
ning thence with the northerly line of said lot. easterly 25 feet to 

the northeast corner of said lot; thence with the easterly line of said 

•/ 

lot, southerly 34.86 feet to the proposed south line of Fessenden 
Street: thence with said proposed south line, west 25.01 feet to the 
westerly line of said lot; thence with said westerly line, northerly 
34.21 feet to the point of beginning, containing 803.38 square feet. 

Robert Wise, owner. (Residence: 911 R St., N. E.) 

Part of Lot 18: 

Beginning for the same at the northwest corner of lot 18, and run¬ 
ning thence with the northerly line of said lot. easterly 25 feet to 
the northeast corner of said lot: thence with the easterly line of said 

lot. southerly 35.50 feet to the proposed south line of Fcssen- 
4 den Street; thence with said proposed south line, west 25.01 

feet to the westerly line of said lot; thence with said westerly 
line, northerly 34.86 feet to the point of beginning, containing 
879.50 square feet. 

Robert Wise, owner. (Residence: 911 R St. N. E.) 

Part of Lot 19: 

Beginning for the same at the northwest corner of lot 19. and run¬ 
ning thence with the northerly line of said lot, easterly 25 feet to 
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the northeast corner of said lot; thence with the easterly lien of said 
lot, southerly 36.15 feet to the proposed south line of Fessenden 
Street; thence with said proposed south line, west 25.01 feet to the 
westerly line of said lot; thence with said westerly line, northerly 
35.50 feet to the point of beginning, containing 895.62 square feet. 
Harold E. Doyle, owner. (Residence: 738 15th Street, N. W.) 


Part of Lot 20: 

Beginning for the same at the northwest corner of lot 20, and run¬ 
ning thence with the northerly line of said lot, easterly 25 feet to the 
northeast corner of said lot; thence with the easterly line of said lot, 
southerly 36.80 feet to the proposed south line of Fessenden Street; 
thence with said proposed south line, west 25.01 feet to the westerly 
line of said lot; thence with said westerly line, northerly 36.15 feet 
to the point of beginning, containing 911.88 square feet. 

Rhoda M. Martin, owner. (Residence: Tennallytown. D. C.) 


Part of Lot 21: 

Beginning for the same at the northwest corner of lot 21, and run¬ 
ning thence with the northerly line of said lot, easterly 25 feet to the 
northeast corner of said lot: thence with the easterly line of said lot, 
southerly 37.45 feet to the proposed south line of Fessenden Street; 
thence with said proposed south line, west 25.01 feet to the westerly 
line of said lot; thence with said westerly line, northerly 36.80 feet 
to the point of beginning, containing 928.12 square feet. 

W. Walton Edwards (tax deeds) 319 4 1 !* St., N. W. 


Part of Lot 22: 

Beginning for the same at the northwest corner of lot 22. and run¬ 
ning thence with the northerly line of said lot, easterly 25 feet to 
the northeast corner of said lot; thence with the easterly line of said 
lot, southerly 38.09 feet to the proposed south line of Fessenden 
Street; thence with said proposed south line, west 25.01 feet to the 
westerly line of said lot; thence with said westerly line, northerly 
37.45 feet to the point of beginning, containing 944.25 square 
5 feet. 

Harold E. Doyle, owner. (Residence: 738 15th Street, 

N. W.) 


Part of Lot 24: 

Beginning for the same at the northwest corner of lot 24, and run¬ 
ning thence with the northerly line of said lot. easterly 25 feet to the 
northeast corner of said lot; thence with the easterly line of said lot, 
southerly 38.74 feet to the proposed south line of Fessenden Street; 
thence with said proposed south line, west 25.01 feet to the westerly 
line of said lot; thence with said westerly line, northerly 38.09 feet 
to the point of beginning, containing 960.38 square feet. 

Thomas A. Claytor, owner. (Residence: 1826 R Street, N. W.) 
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Beginning for the same at the northwest corner of lot 25, and run¬ 
ning thence with the northerly line of said lot, easterly 25.feet to the 
northeast corner of said lot; thence with the easterly line of said lot, 
southerly 39.39 feet to the proposed south line of Fessenden Street; 
thence with said proposed south line, west 25.01 feet to the westerly 
line of said lot; thence with said westerly line, northerly 38.74 feet 
to the point of beginning, containing 976.62 square feet. 

Fiorina C. Brereton and Estella C. Prane, owners. (Residence: 
421 Massachusetts Avenue, N. W.) 

******* 

Wherefore, the premises considered, and in accordance with the 
further provisions of subchapter one of chapter fifteen of the Code 
of Law for the District of Columbia, your petitioners pray as follows: 

1. That this Honorable Court may cause public notice of not less 
than twenty days to be given of the institution of these proceedings 
by advertisement in three daily newspapers published in the District 
of Columbia, which notice shall warn and require all persons having 
any interest in the proceedings to appear in this Court at a day 

named in said notice, and to continue in attendance until the 
6 Court shall have made its final order ratifying and confirming 
the award of damages and the assessment of the benefits of 
the jury; and shall cause a copy of said notice to lx? served by the 
United States Marshal for the District of Columbia, or his deputies, 
upon such owners of the land to be condemned as can be found by 
the said marshal, or his deputies, within the District of Columbia, 
and upon tenants and occupants of the same. 

2. That said marshal mav be directed to summon a jury of five 
experienced, judicious, disinterested men who shall be freeholders 
in the District of Columbia, not related to any person interested in 
this proceeding and not in the service or employment of the District 
of Columbia, or of the United States, to ascertain the damages each 
owner of the land taken may sustain bv reason of the aforesaid open¬ 
ing and extension of Fessenden Street, N. W., between Reno and Belt 
Roads, and the condemnation of the land necessary for the same, 
and to assess the benefits resulting therefrom in accordance with 
the provisions of the aforesaid Act of Congress and the aforesaid 
subchapter one of chapter fifteen of the Code. 

3. That such other and further orders may be passed and pro¬ 
ceedings had herein as are contemplated by the aforesaid Act of 
Congress, to the end that the aforesaid land may be condemned and 
secured for the opening and extension of Fessenden Street, N. W. 
between Reno and Belt Roads, as aforesaid. 

LOUTS BROWNLOW, 

W. GWYNN GARDINER, 

J. ,T. LOVING, 

Act'ng Commissioners, D. C. 

CONRAD H. SYME, 

Attorney for Petitioners. 
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7 District of Columbia, ss: 

Louis Brownlow, being first duly sworn, deposes and says that he 
is one of the Board of Commissioners of the District of Columbia; 
that he has read the foregoing petition subscribed by the Com¬ 
missioners and knows the contents thereof; that the facts therein 
contained are true to the best of his official knowledge and be¬ 
lief. 

LOUIS BROWNLOW. 

Subscribed and sworn to before me this *29th dav of January, 
A. D. 1918. 

[seal. 1 JAMES C. WILKES, 

Xotari/ Public. I). ('. 

(Here follows diagram marked page 8.) 

9 X of ice and Order of Publication. 

Filed February *2, 1918. 

i/ / 

* * * * * * * 

Notice is hereby given, that the Commissioners of the District of 
Columbia, (pursuant to a certain provision of the Act of Congress, 
approved March 4. 1913, entitled. “An act making appropriations 
for the expenses of the government of the District of Columbia, for 
the fiscal year ending June thirtieth, nineteen hundred and fourteen, 
and for other purposes,” whereby they are authorized to open, extend 
or widen any street, avenue, road or highway to conform with the 
nlant of the permanent system of highways in that portion of the 
District of Columbia outside of the cities of Washington and George¬ 
town, adopted under the Act of Congress approved March *2. 1903, 
as amended by the Act of Congress approved June 28, 1898, by 
condemnation under the provisions of sub-chapter one of chanter 
fifteen, of the Code of Law of the District of Columbia), have filed 
a petition in this court praying the condemnation of the land neces¬ 
sary for the opening and extension of Fessenden Street northwest, 
between Reno and Belt roads, in the District of Columbia, as shown 
on a plat or map filed with the said petition, as part thereof, and 
praying also that a jury of five judicious, experienced, disinterested 
men. who shall he freeholders within the District of Columbia, 
not related to any person interested in these proceedings, and not in 
the service or employment of the District of Columbia or of the 
United States, he summoned by the United States marshal for the 
District of Columbia to assess the damages each owner of land 
It) to he taken may sustain by reason of the said opening and 
extension of Fessenden street northwest, between Reno and 
Belt roads, in the District of Columbia, and the condemnation of the 
land necessary for the purposes thereof, and to assess as benefits re- 






. 



















■ 




FI 












J"' 


Parcel 

2 t>4 4c 




\'t>^ U 
VA° .5^S 


as /J1 

K E I/IIt? _L- 

IP^ 


\ w\->- 

A -i wv^r 5 '*^ 

\ o W ,- \ I-* - 3 - V 

o 

f *\ ~L V,a J -2*>;: 

■' \%M”t 


J * 

5 * |i 

'J. _ 7 J *- Jlflll 

to 

6 A RRI SON 


*! 

17 

55 

l a 

K *\ 

!•* 

_J±fL 

19 

-L_ 

>2 

i/ •A 

■fojl) 


L'ai 


ST 

*V 

JO 

«/ 

3 

»!? 



- 




Co I -o Ij© 




33 :< t- 

tn 



\y° ' 2 

rZ »L» •••■•*. 



Pored *y* o 9oA I 

_3 - -- I 

Pbrcel *Vso .- 

PbreeL 3*>te ca 5 ~*____ Jr 

P»rc*l S'°-- -* fbrcei 3t /94 \ 

v- /oo | 

\ --_ 1 

- /W *v* 


6 cm£mnaKcm_£ 

/fcrcc/ 3 V«° ____1 ' “ 

7 7/AC. _ | 


3n,Ak. 

-iTT* 


PARCEL **/f 

2,&yti 


- 


9 tlWy PrS d < Dc & 


st *o 3 


FESSENDEN 


/? /8 


*^3« 


25 I2fc I 27 


/? | 2J 2/ £2 




f ‘/ 


w ss 






28 13° 5' 32 33 39 


fJC.N'f N #»*si 


EMERY 


fc /£ I /3 \!A I /£ 


a 1/8 I >9 I/O |2' I 22 123 124125 |26 




3 * J * 7 « I 9 3/ SO 29 




r*n 

-r~i 


-n 

- 


“H 

"n 



Ml 

lE 

? 

20 

*• 


£3 

24 

2£ 

** 

27 

28 

2? 







/orefi **/+ 


w’fi<s/r/r7^JorrO.C y/OK J2S~ - 

1 fa/prepared*r Me (M/ce or 1 Met iy^e/aro/Mr Ose/MAd/SJ,^ 

/s iiorrrcA,* acewe/ame o/fet 


DONALDSON 


r €XU 







































































Wvt 


M - M — . 

• 



■ --_ 4 

B - - - . . * 


1 edict 


on limit fee x 

L 

k iTV 

by concent 

; or 

i.: rtios*- ; T - . av\i 






• 1 '* 1. (4 ",, /. . . fk' J \ 'i ' O •> ¥, 4 







r 


- — — - 





Sit W'JLjlS- 




vW>’ * •'V\i • v «' 

;$»• JAkI 

Ptl& 

VC 

Gob 

b 0 77 9 o 

ju 64- 


• v « *vUk3# 

fc 

v N j.1 i xr> 

*2? > vi 

.. \ - 

'VjKAiV 

LwJ v 

'%oil 

Mm 

.*c 

no 

■*,» * 

(MMI 

WWa *« 



1 1 V4 

;■. ‘1P& 

P SE -3 

SJgJ* 

" 

:JN, > ♦ • * 

V , '*' * •*» 

»2 

rrti' 

Id 

fi 1 

UMU, 

ttr 

nrttir 

jTy 7 > > «•* > -*^v •$« 

t> v ' 

IC 3 CSHI 

.» 





[f|J 

> 1 “ ’* 



SfleK', t 


y.? •• 



> v yL 2 :•■■>>' V*'- &>#**,* 



fesli 

v . ... . ?•*>$& 

*W\‘ 

./t. 

0’5p'— 

hi’fS&L 




















Miuu«» 



*ijf. -*vv .JSf 


wml 
















W. W. EDWARDS VS. LOUIS BROWNtOW ET AL., ETC. 


7 


suiting therefrom the entire amount of said damages, including the 
expenses of these proceedings upon any lands which the jury 
may find will be benefited, as provided for in and by the aforesaid 
Act of Congress. It is, by the court, this second day of February, 
A. I). 1918, ordered, that all persons having any interest in these 
proceedings be, and they are hereby, warned and commanded to ap¬ 
pear in this court on or before the first day of March, A. D. 1918, 
at 10 o’clock a. m., and continue in attendance until the court shall 
have made its final order ratifying and confirming the award of 
damages and the assessment of benefits of the jury to be empaneled 
and sworn herein ; and it is further ordered, that a copy of this notice 
and order be published twice a week for two successive weeks in The 
Washington Evening Star, the Washington Post, and the Washing¬ 
ton Herald, newspapers published in the said District, before the said 
first day of March, A. D. 1918. It is further ordered, that a copy of 
this notice and order be served by the United States marshal, or 
his deputies, upon each of the owners of the fee of the land to be 
condemned herein and upon the tenants and occupants of the same 
as may be found bv the said marshal, or his deputies, within the Dis¬ 
trict of Columbia, before the said first day of March, A. D. 1918. 

Bv the Court: 

WALTER I. McCOY, 

Justice. 


1 1 


Marshals Return. 


Served a copy of the within Notice on 
Charles H. Fowley, personally, 

Lee R. Downes, 

Cora Botts, 

James B. Winner, “ 

Florinda C. Brereton, 

Estella C. Drane, “ on Feb. 1(>, 1918. 

Harold E. Doyle, personally, 

Robert Wise, “ 

Rhoda M. Martin, by serving her surviving daughter, Nettie Cole. 
Thos. A. Claifton, personally, on Feb. 18, 1920. 

Jeanette E. Jirdinston, personally, on Feb. 19, 1920. 

James M. Proctor, by serving Mrs. J. M. Proctor, on April 5, 1918. 
E. f S. McCalmont, personally, April 6, 1918. 

Henry Cole, personally, on Feb. 25, 1918. 

Margaret E. Downes, 

James M. Proctor, 

Chas. H. Wiltsie, 

Emma D. Skinner, 

all not to be found, March 1, 1918. 

MAURICE SPLAIN, 

Marshal. 
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Memoranda. 

February 28, 1018.—Proofs of Publication of The Washington 
Evening Star. The Washington Post and the Washington Herald, 
tiled. 


12 March 1. 1018.—Order to Marshal to summon Jury. 

April 6. 1018.—Marshal’s Return: Summoned a Jury of five. 

February 1. 1919.—Hearing begun, concluded and case given to 
jury. 

I'erdict of the Jury. 


Filed June 25, 1919. 


******* 


W e, the jury in the above entitled cause, hereby find the following 
verdict and award of damages for and in respect to the land to be 
condemned and taken for the opening and extension of Fessenden 
Street, northwest, between Reno and Belt Roads, in the District of 
Columbia, as shown on the map or plat filed with the petition in 
this cause, amounting to the sum of Twenty-seven thousand, and 
ninety dollars and forty-three cents ($27,090.43), as set forth in 
Schedule No. 1, hereto annexed as part hereof. 

And we, the jury aforesaid, hereby find the expenses of these pro¬ 
ceedings to amount to the sum of Four hundred and seventy-five 
dollars and seventy-seven cents ($475.77). 

And we. the jurv aforesaid, herebv find the amount of bene- 
13 fits accruing by reason of the condemnation of land necessary 
for the opening and extension of Fessenden Street, as afore¬ 
said, to be the sum of Twenty-seven thousand, five hundred and 
sixty-six dollars and twenty cents ($27,566.20). 

And we, the jury aforesaid, find that the lots, pieces or parcels of 
land which will be benefited by this aforesaid opening and extension 
of Fessenden Street, northwest, between Reno and Belt Roads, in the 
District of Columbia, are the lots or parts of lots, pieces or parcels 
of land mentioned and described in Schedule Xo. 2, hereto annexed 
as part hereof; and we hereby find that the several lots, or pafts of 
lots, pieces or parcels of land mentioned in said Schedule Xo. 2 will 
be benefited to the extent of the respective amounts mentioned and 
set forth in said Schedule Xo. 2, and we hereby assess against the 
said lots, or parts of lots, pieces or parcels of land, respectively, as 
and for benefits, as aforesaid, the several amounts specified and set 
forth in said Schedule Xo. 2. 

Witness our hands and seals, this 25 day of June, A. D., 1919. 

GEO. C. ALTEMUS. [seal.] 

WILLIAM G. GALLIHER. [seal.] 

JAMES J. HAYES. [seal.] 

THOMAS H. CALLAN. [seal.] 

PATRICK F. O’CONNOR. [seal.] 
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14 Schedule No. 1. 

Damages. 

9 

****** 

Block 15, Reno, Taxed as Square E-1758. 

Part of Lot 14 (Recorded in Book Gov. Shepherd, 
page 61, Surveyor’s Office, D. C.). 

Beginning for the same at the northwest corner of Lot 

14, and running thence with the northerly line of said 
lot, easterly 25 feet to the northeast corner of said lot; 
thence with the easterly line of said lot, southerly 32.92 
feet to the proposed south line of Fessenden Street; thence 
with said proposed south line, west 25.01 feet to the 
westerly line of said lot; thence with said westerly line, 
northerly 32.27 feet to the point of beginning, contain¬ 
ing 814.87 square feet. 

Assessed in the name of Jeannette E. Jirdinston. 

Part of Lot 15 (Recorded in Book Gov. Shepherd, 
page 61, Surveyor’s Office, D. 0.). 

Beginning for the same at the northwest corner of Lot 

15, and running thence with the northerly line of said lot, 
easterly 25 feet to the northeast corner of said lot; thence 
with the easterly line of said lot, southerly 33.56 feet to 
the proposed south lino of Fessenden Street; thence with 
said proposed south line, west 25.01 feet to the westerly 
line of said lot; thence with said westerly line, northerly 
32.92 feet to the point of beginning, containing 831 
square feet. 

Assessed in the name of Henry Cole. 

Part of Lot 16 (Recorded in Book Gov. Shepherd, page 
61, Surveyor’s Office, D. C.). 

Beginning for the same at the northwest corner of 
IvOt 16, and running thence with the northerly line of 
said lot, easterly 25 feet to the northeast corner of said 
lot; thence with the easterly line of said lot, southerly 
34.21 feet to the proposed south line of Fessenden 

15 Street ; thence with said proposed south line, west 
25.01 feet to the westerly line of said lot; thence 

with said westerly line, northerlv 33.56 feet to the point 
of beginning, containing 847.12 square feet. 

Assessed in the name of Cora Botts. 

Land ..*. 

Improvements . 

2—3456 


Amount 
awarded as 
damages. 

* 


$81.40 


83.10 


84.70 

362.80 
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Part of Lot 17 (Recorded in Book Gov. Shepherd, 
page 61, Surveyor’s Office, D. C.). 

Beginning for the same at the northwest corner of Lot 
17, and running thence with the northerly line of said 
lot, easterly 25 feet to the northeast corner of said lot; 
thence with the easterly line of said lot, southerly 34.86 
feet to the proposed south line of Fessenden Street; 
thence with said proposed south line, west 25.01 feet to 
the westerly line of said lot; thence with said westerly 
line, northerly 34.21 feet to the point of beginning, con¬ 
taining 863.38 square feet. 

Assessed in the name of Lillian M. Rose. 


Part of Lot 18 (Recorded in Book Gov. Shepherd, 
page 61, Surveyor’s Office, D. C.). 

Beginning for the same at the northwest corner of Lot 
18, and running thence with the northerly line of said 
lot, easterly 25 feet to the northeast corner of said lot; 
thence with the easterly line of said lot, southerly 35.50 
feet to the proposed south line of Fessenden Street; 
thence with said proposed south line, west 25.01 feet to 
the westerly line of said lot; thence with said westerly 
line, northerly 34.86 feet to the point of beginning, 
containing 870.50 square feet. 

Assessed in the name of Lillian M. Rose. 


Part of Lot 19 (Recorded in Book Gov. Shepherd, page 
61, Surveyor’s Office, I). C.). 

Beginning for the same at the northwest corner of Lot 

19. and running thence with the northerly line of said 
lot, easterly 25 feet to the northeast corner of said lot; 
thence with the easterly line of said lot, southerly 36.15 
feet to the proposed south line of Fessenden Street; 
thence with said proposed south line, west 25.01 feet to 

the westerly line of said lot; thence with said 
16 westerly line, northerly 35.50 feet to the point of 
beginning, containing 895.62 square feet. 

Assessed in the name of Harold E. Doyle. 

Part of Lot 20 (Recorded in Book Gov. Shepherd, page 
61, Surveyor's Office, D. C.) 

Beginning for the same at the northwest corner of Lot 

20, and running thence with the northerly line of said 
lot, easterly 25 feet to the northeast corner of said lot; 
thence with the easterly line of said lot, southerly 36.80 
feet to the proposed south line of Fessenden Street; 
thence with said proposed south line, west 25.01 feet to 
the westerly line of said lot: thence with said westerly 
line, northerly 36.15 feet to the point of beginning, con¬ 
taining 911.88 square feet. 


86.30 


87.90 


89.50 
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Assessed in the name of Rhoda M. Martin. 

Rand . . 91.10 

Improvements . 800.00 

Part of Lot 21 ( Recorded in Book Gov. Shepherd, page 
61, Surveyors Office, D. C.). 

Beginning for the same at the northwest corner of 
Lot 21,. and running thence with the northerly line 
of said lot, easterly 25 feet to the northeast corner of 
said lot; thence with the easterly line of said lot, south- 
erly 87.45 feet to the proposed south line of Fessenden 
Street; thence with said proposed south line, west 25.01 
feet to the westerly line of said lot; thence with said 
westerly line, northerly 86.80 feet to the point of be¬ 
ginning containing 928.12 square feet. 

Assessed in the name of W. Walton Edwards. 92.80 


Part of Lot 22 (Recorded in Book Gov. Shepherd, page 
61, Surveyor’s Office, If. C.). 

Beginning for the same at the north west corner of 
Lot 22, and running thence with the northerly line of 
said lot, easterly 25 feet to the northeast corner of said 
lot; thence with the easterlv line of said lot, southerly 
88.09 feet to the proposed south line of Fessenden Street; 
thence with said proposed south line, west 25.01 feet to 
the westerly line of said lot; thence with said westerly 
line, northerly 87.45 feet to the point of beginning, 
containing 944.25 square feet. 

Assessed in the name of Harold E. Dovle. 94.40 

* 

17 Part of Lot 24 (Recorded in Book Gov. Shep¬ 

herd. page 61, Surveyor’s Office, I). 0.). 

Beginning for the same at tlu* northwest corner of Lot 
24, and running thence with the northerly line of said 
lot, easterly 25 feet to the northeast corner of said lot; 
thence with the easterly line of said lot, southerly 88.74 
feet to the proposed south line of Fessenden Street; 
thence with said proposed south line, west 25.01 feet to 
the westerly line of said lot; thence with said westerly 
line, northerly 38.09 feet to the point of beginning, 
containing 960.38 square feet. 

Assessed in the name of Thomas A. Clavtor. 96.00 

Part of Lot 25 (Recorded in Book Gov. Shepherd, page 
61. Surveyor's Office, D. C.). 

Beginning for the same at the northwest corner of 
Lot 25, and running thence with the northerly line of 
said lot easterly 25 feet to the northeast corner of 
said lot; thence with the easterly line of said lot, south- 
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erly 39.39 feet to the proposed south line of Fessenden 
Street; thence with said proposed south line, w T est 25.01 
feet to the westerly line of said lot; thence with said 
westerly line, northerly 38.74 feet to the point of begin¬ 
ning, containing 976.62 square feet. 

Assessed in the names of Fiorina C. Brereton and Es- 


tella C. Drane. 97.60 

******* 


Part of a tract of land taxed as Parcel 36/90, Assess¬ 
ment & Taxation). 

Beginning for the same at a point in the westerly 
line of said parcel, said point being north 16° 05' 30" east 
along said westerly line from the southwest corner of 
said parcel, and running thence with said westerly line 
north 16° 05'30" east 124.90 feet to the proposed north 
line of Fessenden Street; thence with said proposed 
north line, east 121.37 feet to the westerly line of Reno 
Road. 60 feet wide; thence with said westerly line, south 
24° 26' east 115.33 feet: thence with the southerly line 
of Fessenden Street, 00 feet wide, west 21.07 feet to the 
westerly line of Reno Road, 100 feet wide; thence with 
said westerly line of Reno Road (100 feet wide) south 
24° 26' east 16.47 feet to the proposed south line of 
Fessenden Street; thence with said proposed south 
18 line, west 188.54 feet to the point of beginning, 
containing 19,583.25 square feet. 

Assessed in the name of Chevy Chase Land Company. . . $2,937.45 

Part of a tract of land taxed as Parcel 36/65 (Asses- 
ment & Taxation). 

Begining for the same at the southwest corner of Par¬ 
cel 36/65, and running thence with the westerly line 
of said parcel, north 1° 15' west 62 feet to the proposed 
north line of Fessenden Street; thence with said proposed 
north line, east 1340.88 feet to the westerly line of How- 

t/ 

ard Street: thence with said westerly line, south 16° 05' 

30" west 27.51 feet to the northerly line of Fessenden 
Street. 33 feet wide; thence with said northerly line, 
south 88° 28'20" west 1,332.38 feet to the point of be¬ 
ginning, containing 1.355 acres. 

Assessed in the name of Chevy Chase Land Company. . . 5,312.16 

Costs and Expenses. 


Clerk. $20.00 

Witnesses . 75.00 

Jurors .. 250.00 

Cost of reporting. 40.00 

Advertising. 90.77 


475.77 
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Schedule No. 2. 


* 


Benefits. 

* * m * * * 

Square East of 1758. 


Amount 
assessed as 
benefits. 

* 


Lot 26, recorded in Book County 16, page 82, Surveyor’s 

Office, D. C. 


a o a 

a 4 


10 


Gov. Shepherd, page 61, Sur¬ 
veyor’s Office, D. C. 

Gov. Shepherd, page 61, Sur¬ 
veyor’s Office, D. C. 


$50.00 
25.00 
25.00 


Lot 5, recorded in Book Gov. Shepherd, page 61, Sur¬ 
veyor’s Office, D. C. $25.00 

6, “ “ “ Gov. Shepherd, page 61, Sur¬ 
veyor's Office, D. C. 25.00 

“ 0, “ “ “ Gov. Shepherd, page 61, Sur¬ 
veyor's Office, I). C....... . 25.00 

“ 10, “ “ “ Gov. Shepherd, page 61, Sur¬ 
veyor’s Office, I>. C. 25.00 

“11, “ “ “ Gov. Shepherd, page 61, Sur¬ 
veyor's Office, I). C. 25.00 

“12, “ “ “ Gov. Shepherd, page 61, Sur¬ 
veyor’s Office, D. C... 25.00 

“ 13, “ “ “ Gov. Shepherd, page 61, Sur¬ 
veyor's Office, D. C. 25.00 

Part of Lot 14 (recorded in Book Gov. Shepherd, page 
61, Survey’s Office, D. C.). Being all of said lot not 

condemned by this proceeding. 86.25 

Part of Lot 15 (recorded in Book Gov. Shepherd, page 
61, Surveyor’s Office, D. C.). Being all of said lot not 

condemned by this proceeding. 86.25 

Part of Lot 16 (recorded in Book Gov. Shepherd, page 
61, Surveyor’s Office, D. C.). Being all of said lot not 

condemned by this proceeding. 86.25 

Part of Lot 17 (recorded in Book Gov. Shepherd, page 
61, Surveyor’s Office, D. C.). Being all of said lot not 

condemned by this proceeding. 86.25 

Part of Lot 18 (recorded in Book Gov. Shepherd, page 
61, Surveyor’s Office, D. C.). Being all of said lot not 

condemned by this proceeding.. 86.25 

Part of Lot 10 (recorded in Book Gov. Shepherd, page 
61, Surveyor’s Office, D. C.). Being all of said lot not 
condemned by this proceeding. 86.2o 
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Part of Lot 20 (recorded in Book Gov. Shepherd, page 
01, Surveyor’s Office, P. C.). Being all of said lot not 

condemned by this proceeding. 80.25 

Part of Lot 21 (recorded in Book Gov. Shepherd, page 
01, Surveyor’s Office, D. C.). Being all of said lot not 

condemned by this proceeding. 80.25 

Part of Lot 22 (recorded in Book Gov. Shepherd, page 
01, Surveyor’s Office, D. C.). Being all of said lot not 

condemned by this proceeding. 80.25 

Part of Lot 24 (recorded in Book Gov. Shepherd, page 
01, Surveyor’s Office, D. C.). Being all of said lot not 

condemned by this proceeding. 80.25 

Part of Lot 25 "(recorded in Book Gov. Shepherd, page 
01, Surveyor’s Office, D. C.). Being all of said lot not 

condemned by this proceeding. 80.25 

******** 

20 Parcels. 

******* 

Part of Parcel 30/05 (Assessment & Taxation). 

Being all of said parcel not condemned by this pro¬ 
ceeding . $9,380.10 


Part of Parcel 30/90 (Assessment tfc Taxation). 

Being all that part of said parcel lying west of Reno 
Road, and north of the north line of proposed 
Fessenden Street as condemned bv this proceed¬ 
ing .'. 121.37 


Part of Parcel 36/90 (Assessment & Taxation). 

Being all that part of said parcel lying south of the 
south line of proposed Fessenden Street as con¬ 
demned by this proceeding. 188.54 

Part of Parcel 36/90 (Assessment & Taxation). 

Being all that part of said parcel lying east of Reno 
Road and north of the north line of Fessenden 
Street, 90 feet wide. 55.00 


Memorandum. 

March 12, 1920.—Appeal Bond of W. W. Edwards approved and 
filed. 

Assignment of Errors. 

Filed March 15, 1920. 

******** 

1. The Court erred in refusing to sustain exceptions filed by \Y. 
Walton Edwards to the verdict of the jury. 

2. The Court erred in granting the motion to confirm the verdict 
of the jury notwithstanding the exceptions filed thereto. 
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21 3. The Court erred in refusing to quash the verdict of the 
jury on the motion of W. Walton Edwards and the affidavit 

attached thereto. 

W. WALTON EDWARDS, 

Appellant. 

Designation of Record. 

Filed March 29, 1920. • 

******* 

The Clerk will please prepare transcript of record to include the 
following: 

1. Part of the petition, the 1st, 2nd, and last two pages, with the 
following items between said pages, 

All items in block 15, Reno, (sq. east of 1758) land to 
be taken. 

Exhibit to the petition, plat. 

2. Notice and order of publication. 

3. Return of the marshal showing service of notice on owners, 
with list of owners served. 

4. Memorandum, proof of publication. 

5. Memorandum of order to summon jury, and return of marshal, 
jury summoned. 

6. Memorandum of hearing begun, concluded, and case given to 
jury. 

7. The following parts of verdict of the jury: 

Pages 1, 2 

Schedule 1, damages, all items in square east of 1758, 

22 parcels 36/65 

parcel 36/90, 

item, summary of costs and expenses of the Court. 
Schedule 2, benefits, all items in square east of 1758, 
parcel 36/65, 
parcel 36/90. 

8. Appeal bond filed, Memo. 

9. Assignment of errors. 

10. Bill of exceptions. 

11. This designation. W. WALTON EDWARDS, 

Appellant. 

Memorandum. 

April 6, 1920.—Bill of Exceptions submitted. 

» 

Supreme Court of the District of Columbia. 

Tuesday, July 27, 1920. 

Session resumed pursuant to adjournment, present presiding Mr. 
Chief Justice McCoy. 
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Now comes the defendant herein, by his Attorneys and 

23 prays the Court to settle and sign this Bill of Exceptions in 
order that the same may become matter of record, which is 

accordingly done this 27" day of July, 1920, now for then. 

24 Supreme Court of the District of Columbia. 

Exited States of America, 

District of Columbia, ss: 

I. Morgan If. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify tlie foregoing pages numbered from 1 
to 23, both inclusive, to he a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript. In Re: The opening and extension of Fes¬ 
senden Street. X. W., between Reno and Belt Roads, in the District 
of Columbia, District Court No. 1318, as the same remains upon the 
files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
13th day of September, 1920. 

[Seal Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk. 


E. W. 


25 In the Supreme Court of the District of Columbia, Holding a 

District Court. 

Dist. Court No. 1318. 

In re the Opening and Extension of Fessenden Street northwest 
Between Reno and Belt Roads, in the District of Columbia. 

Bill of Exceptions. 

Be it remembered that in the above entitled cause begun by filing 
a petition Jan. 30, 1918, and continuing from time to time, certain 
papers were filed and proceedings had; that on Feb. 1, 1919, hearing 
of the cause was begun, concluded, and case given to the jury, and 
on June 25, 1919, the verdict of the jury was filed in this cause. 
That a^ appears by certain papers and proceedings since the verdict 
of the jury was filed, W. Walton Edwards, who was not present nor 
represented at any hearing of said cause until after the rendering of 
the verdict by the jury, filed herein on July 10, 1919, exceptions to 
to verdict of the jury in words and figures (omitting caption) as 
follows, to wit: 

“Now comes W. Walton Edwards, the owner in fee of lot 21, square 
east of 1758 (block 15, Reno), affected by these proceedings, and 
excepts to the verdict of the jury both as to the award of damages 
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and assessment of benefits, and moves to vacate and set aside the 
verdict in so far as it affects said lot, and for cause therefor shows: 

1. This exceptant, although the owner in fee of record of said lot 
since July 14, 1914, was not made a party to this suit and was not 
served with process or otherwise given notice of these proceedings. 

1. That even if the proceedings were regular and legal, the ver¬ 
dict of the jury as to the award of damages is far below the value of 
s lid lot in any proportion. 

d. That even if the proceedings were regular and legal, the verdict 
of the jury as to the assessment of benefits is entirely illogical and 
unreasonable, for after taking nearly half the lot. a shallow lot of 
only about 60 feet in depth is left which is entirely useless for any 
purpose, and undesirable from any point of view. 

4. The benefits in this cause are not properly proportioned. in 
that, the property on north side of said street is mostly bene- 
t ^ J et it is not assessed with a fair proportion of benefits. 

• >. And for other reasons to be shown at the hearing hereon 

W. WALTON EDWARDS.” 

I hat it further appears that on the 13th day of February, 1920, 
the ( or](oration Counsel filed a motion in said cause to confirm the 
verdict of the jury notwithstanding the exceptions filed therein, and 
on the 14th day of February, 1920, W. Walton Edwards filed a mo¬ 
tion to quash the verdict, to which was attached an affidavit. The 
motion to confirm, and the motion to quash, and the affidavit arc 
in the words and figures (omitting captions) as follows, to wit: 

“Motion to Confirm Verdict Notwithstanding Exceptions. 

Now come the Commissioners of the District of Columbia, by their 
Counsel, and move the ffturt to ratify and confirm the verdict of the 
jury heretofore returned herein, notwithstanding the exceptions taken 
thereto. 

F. H. STEPHENS, 
Attorney for Petitioners." 

“Motion to Quash the Verdict of the Jury. 


Now comes W. Walton Edwards, the owner of the fee title of lot 21, 
block 15 (now known as square east of 1758), Reno, involved in 
these proceedings, and moves the Court to quash the verdict of the 
jury filed herein, and for cause shows: 

(1) That although the owner in fee of said lot since June 17, 
1914, he was not made a party to this cause, and no process served, 
or other notice given him of said proceeding. 

(2) That the proceedings in this cause were irregular and illegal, 
in that no sufficient cause was shown why this street should he opened, 
or widened, or extended, it nor 4 appearing that it was necessary for 
the public health or safety, nor does it appear that a majority of the 
owners of property requested same, as is required by statute. 

(3) That the owners of the fee simple of all the land involved were 

3—3456 
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not made parties to this cause, nor served with process or notice as 
required by the statute and by the order of this Court. 

27 (4) That the verdict of the jury as to the assessment of 

benefits as against lot 21, square east of 1758, is entirely il¬ 
logical and unreasonable, for after taking nearly half the lot, a 
shallow lot of only about 60 feet in depth, being the back part of the 
lot, is left, which is entirely useless for residence purposes, unsaleable, 
and undesirable from any point of view. 

(5) The benefits in this cause are not properly proportioned, in 
that, the property On north side of the said street, being unsubdivided 
land is mostly benefited, yet it is not assessed with a fair proportion 
of benefits. 

(6) And for other reasons to be urged at the hearing and men¬ 
tioned in the affidavit attached and made part hereof, 

W. WALTON EDWARDS/’ 


Affidavit. 

District of Columbia, ss: 

W. Walton Edwards being duly sworn, upon oath states that he is 
the owner in fee simple of lot 21, block 15, Reno (now known as 
square 1758) and involved in these proceedings, having obtained 
title thereto by deed from James B. Wimer and wife, dated June 17, 
1914, and duly recorded July 14, 1914, in liber 3728 folio 6 of the 
land records of the District of Columbia. That although the owner 
in fee of said lot. he was not made a party to this cause, nor was he 
served with any process nor given any notice as required by the 
statute and by order of this Court. This affiant was not aware of 
the proceedings or that he was in any way affected until after the 
proceedings terminated and the verdict revered; that as soon as 
he had opportunity to look over the papers and proceedings and dis¬ 
covered that his property was involved, he notified the Corporation 
Counsel and filed exceptions to the verdict, which exceptions are 
referred to and made part of this affidavit. 

Affiant further states that in 1917, observing that the lot had been 
omitted from his tax list, caused an inquiry to be made at the Tax 
Office and discovered that the Transfer Clerk had failed to note the 
transfer of said lot to this affiant's account as was his duty to do, and 
calling attention of the Assessor to the error, and producing the deed 
dulv recorded, the Assessor caused a Board Order to i4sue 
28 November 23, 1917, transferring said lot to the account of W. 

Walton Edwards, but in so doing, added insult to injury, by 
falsely noting thereon “tax deed ", whereas, this affiant's title was not 
l*v reason of tax deed, but was tb<> absolute title from James B. 
Wimer. who bad held same since 1882, and whose title was good and 
absolute. Because of the errors of the transfer clerk, and conse¬ 
quently the incorrect information obtained, the Corporation Counsel 
based the petition tiled in this cause, but affiant further states that 
even in 1917, when notice was specially given and taken of this error, 
the Commissioners could have made this affiant a party to said cause. 
As they did not and would not, it is submitted they must take the 
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consequences of the defect vvhicli is fatal in so far as this affiant’s 
property is concerned. 

Affiant further states that the value of his property and of other 
property affected was under-valued, and that if this verdict should be 
confirmed, it would practically amount to this affiant losing % the 
value of his property, for what little remains is not enough for a 
building site, and is of no use except as a small garden. It is in fact 
injured and damaged instead of being benefitted. 

W. WALTON EDWARDS. 


Subscribed and sworn to before me this 14th day of Februarv, 
1920. 


J. R. YOUNG, 

Clerk 

By ALF G. BUHRMAN, 

Assf. Clerk.” 


Thereupon, on the 14th day of February, 1920, a hearing on the 
motions was begun before Mr. Chief Justice McCoy, and continued 
until February 21, 1920, in order that counsel might submit author¬ 
ities on the question of process. That at the resumed hearing on 
February 21, 1920, after argument, the Chief Justice overruled the 
exceptions and denied the motion to quash, and confirmed the verdict 
of the jury, whereupon, Mr. Edwards in open Court appealed and 
the bond for costs was fixed at $100 in the order confirming the 
verdict, which order in words and figures following (omitting cap¬ 
tion) is made part of this bill of exceptions: 


Order Ratifying and Confirming Verdict A otwithstanding Exceptions. 

“This cause came on upon the exceptions and objections to the ver¬ 
dict of the jury, which verdict was returned and filed herein 
29 on the 25th day of June, 1919, and upon the motion of the 
Commissioners o fthe District of Columbia, to ratify and 
confirm the said verdict notwithstanding the said exceptions, and it 
was argued by counsel and considered by the Court, whereupon it is, 
this — day of February, 1920, ordered that the said objections and 
exceptions be and the same are each and all overruled, and that the 
said verdict, awards and assessments be and the same are hereby in 
all respects finally ratified and confirmed. 

And it is further, adjudged, ordered and decreed that, upon the 
payment of the aforesaid awards to the parties thereto entitled or 
into Court in accordance with the provisions of Section 491 N of the 
Code, the several parcels of land mentioned and described in said 
verdict for which the said awards were made shall Income and be the 
property of the District of Columbia for the purpose of the opening 
and extending Fessenden Street, for which this proceeding has been 
instituted, 

WALTER 1. McCOY, 

Chief Justice. 
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From the foregoing order, W. Walton Edwards notes an appeal in 
open Court, cost bond is accordingly fixed at one hundred dollars. 

WALTER T. McCOY, 

Chief Justice. 

The foregoing comprises the substance of all that occurred at the 
hearings in which appellant participated, and he prays the Court to 
settle and sign this bill of exceptions in order that the same may 
become matter of record, which is accordingly done this *27 day of 
July, 1920, now for then. 

WALTER I. McCOY, 

Chief Justice. 

This bill of exceptions agreed to. 

F. H. STEPHENS, 

Corporation Counsel. 

W. WALTON EDWARDS, 

Appellant. 

[Endorsed:] Dist. No. 1318. In Re Opening and extension of 
Fessenden Street. Rill of Exceptions. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3456. . \\ alton Edwards, Appellant, vs. Louis Brownlow et al., 

<fcc. Court of Appeals, District of Columbia. Filed Sep. 13, 1920. 
Henry W. Hodges, Clerk. 
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Un fltt dnm*t of Appeals 

OF THE DISTRICT OF COLUMBIA. 


No. 3456. 


W. WALTON EDWARDS, APPELLANT, 

vs. 


LOUIS BROWNLOW ET AL., COMMISSIONERS 
OF THE DISTRICT OF COLUMBIA, 

APPELLEES. 


Statement of Facts. 

This appeal is taken from an order of the Supreme 
Court of the District of Columbia ratifying and con¬ 
firming the verdict of a jury in a condemnation case 
entitled— 

In re 

The opening and extension of Fessenden Street 
N. W., between Reno and Belt Roads, in 
the District of Columbia. District No. 1318. 

It appears from the record that said proceeding was 
instituted by filing a petition on January 30, 1918; 
that continuances were had from time to time until 
February 1, 1919, when hearing was begun, concluded 
and given to the jury all in one day, and that their 
verdict was filed June 25, 1919. Said proceeding was 
authorized under the provisions of the Act of Congress 
approved March 14, 1913, making appropriations fo r 
the Government of the District of Columbia for the 
fiscal year ending June 30, 1914, and said act directed 
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that the proceedings he conducted under the provisions 
of sub-chapter 1, of chapter 15 of the Code of Law for 
the District of Columbia. 

It further appears that lot 21, block 15, Reno, taxed 
as square east of 1758, owned by appellant since June 
14, 1014, was affected by these proceedings, but that 
he was not made a party to said cause, nor served with 
process, but that the former owner of said lot, James 
B. Wimer, was made a party instead. That not until 
after rendition of the verdict of the jury did appellant 
learn of the proceeding, and as soon as he learned of 
same and that his property was involved, he fded on 
July 16, 1919, exceptions to the verdict of the jury, 
and later filed a motion to quash supported by an 
affidavit setting forth certain facts. 

The record further shows that the lot 21, block 15, 
Reno, owned by this appellant was 25 feet wide by a depth 
of only 100 feet, and that by the widening of Fessenden 
Street, a depth of over 37 feet was taken from said lot 
leaving to this appellant a lot less than 63 feet in depth. 
The value of the part taken was found by the jury to 
be 892.80, and the benefits to the remaining part was 
found to be 886.25, leaving a balance in favor of this 
appellant of 86.55, and a very shallow lot, much less 
than the width of the street. 

Assignment of Errors. 

1. The court erred in refusing to sustain exceptions 
filed by W. Walton Edwards to the verdict of the jury. 

2. The court erred in granting the motion to confirm 
the verdict of the jury notwithstanding the exceptions 
filed thereto. 

3. The court erred in refusing to quash the verdict 
of the jury on the motion of W. Walton Edwards and 
the affidavit attached thereto. 
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ARGUMENT. 

These assignments of error embrace sJl the matter 
in the exceptions filed to L he verdict of ths jury, but 
they may be discussed under one general line of argu¬ 
ment. The only question deemed necessary to consider 
is whether or not the court obtained jurisdiction of the 
property in question (lot 21, block 15, Reno), owned by 
this appellant, and had authority to condemn it, because 
of entire lack of notice to appellant; in other words, 
“ without due process of law.” 

The section of the Code under which this proceeding 
was directed to be conducted, reads as follows: 

“Sec. 491c. The said court shall cause public 
notice of not less than twenty days to be given 
of the institution of such proceeding, by advertise¬ 
ment in three daily newspapers published in the 
District of Columbia, which notice shall warn 
and require all persons having an interest in the 
proceeding to appear in court at a day to be 
named in said notice and to continue in attend¬ 
ance until the court shall have made its final 
order ratifying and confirming the award of 
damages and the assessment of benefits by the 
jury herein provided for; and in addition to such 
public notice said court shall cause a copy of said 
notice to be served by the United States marshal 
for the District of Columbia , or his deputies , upon 
such owners of the land to be condemned as can 
be found by said marshal, or his deputies , within 
the District of Columbia and upon the tenants and 
occupants of the same. The said court shall 
appoint a guardian ad litem for any person 
interested in the proceeding who may be under 
disability.” 

This section became law and was incorporated in the 
Code, April 30, 1906. 

The question involved in this appeal arises from that 
section, for not only was the appellant not made a party 
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to said proceeding, but was not served with a copy of 
the notice as is provided for in said section, and in the 
prayer for process, and in the notice itself. The return 
of the marshal (Rec., p. 7) does not show a citation 
for appellant placed in his hands. In the first prayer 
of the petition it is asked that the court cause a copy of the 
order of publication to be served upon such owners of the 
land as can be found in the District of Columbia. The 
court did issue an order of publication (Rec., pp. 6-7) 
in which it is directed that the marshal serve a copy of 
same upon each of the owners of the fee of the land to be 
condemned herein and upon the tenants and occupants 
of the same as may be found by the said marshal or his 
deputies within the District of Columbia , before the said 
first day of March, 1918. 

“Due Process of Law.” 

The Fifth Amendment to the Constitution, the supreme 
law of the land, provides that “no person shall be de¬ 
prived of life, liberty, or property, without due process 
of law, nor shall private property be taken for public use 
without just compensation.” 

By that is meant that every person is entitled to 
notice of any proceeding by which his rights or property 
may be affected, and to be afforded an opportunity 
to be heard at a seasonable time. He must have his 
day in court. 

Ency. Law, vol. 10, 236. 

Iowa Central R. R. vs. Iowa, 160 U. S., 389. 

Meyers vs. Shields, 61 Fed. Rep., 713, and other 
cases cited. 

When that notice or proceeding is directed by statute, 
to be done in a particular way, that statute must be 
strictly followed. Was it done in this case? 

This question has been decided by this court in 
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New York Filtration Co. vs. Karr, 31 Appeals, 459, 
wherein Mr. Justice Van Orsdel speaking for the 
unanimous court, used this language: 

“Statutes providing a method for service of 
process for the purpose of bringing individuals 
or corporations into court, must be strictly 
followed, and the court is powerless to declare 
a service of process valid where there has not 
been a strict compliance with the requirements 
of the statute.” 

In discussing that case, the court further said: 

“ In this case, the statute prescribes the manner 
in which summons shall be served in order to 
bring appellant into court. No other method 
will avail. No substitution can be made by the 
court that will give jurisdiction. The situation 
may be an unfortunate one, the circumstances 
may look suspicious, but it is one which the court, 
in the face of the letter of the statute, can not 
remedy.” 

This court decided the same question in a somewhat 
different form in Lynchburg Investment Co. vs. Ru¬ 
dolph, 40 Appeals, 129, in which it was held: 

“Failure of the court to establish jurisdiction 
by proper notice against the parties in interest 
is fatal and renders the whole proceeding void 
and of no effect.” 

The court further said in that case: 

“It is of the highest importance that every 
one interested should have due notice. To that 
end wide publicity of the proposed proceedings 
should be given. The object of the notice is to 
give the owners of property to be affected by 
the proposed proceedings opportunity to defend 
against the liens for taxes to be charged against 
it. One of the chief constitutional guarantees 
is that no one shall be deprived of his property 
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or his liberty without due notice and an oppor¬ 
tunity to be heard in his own defense. No 
principle is more vital to the administration of 
justice than that no man shall be condemned in 
his person or property without notice and an 
opportunity to make his defense. And every 
departure from this fundamental rule by a 
proceeding; in rem, in which a publication of 
notice is substituted for a service on the party, 
should be subject to a strict legal scrutiny/’ 

In the same case the court following with approval 
the case of Fay vs. MacFarland, 32 Appeals, 295, used 
this language: 

“In condemning private property for public 
purposes, every step required to be taken by the 
public officials must be literally followed. 

“Have the requisites of the statutes been com¬ 
plied with so as to subject the property in con¬ 
troversy to the judgment of the court? If this 
can not be answered in the affirmative, the pro¬ 
ceedings of the court beyond their jurisdiction, 
are void.” 

Citing Boswell vs. Otis, 9 Howard, 33G, and 
Brown vs. McFarland, 19 Appeals D. C., 
525. 

So it will be seen that this court by a long line of 
decisions has uniformly held and at every succeeding 
time condemned with increasing severity any departure 
from the plain mandates of the Statutes, where the 
question of due process of law is brought into question. 

Regarding Benefits to Remaining Portion of the Lot. 

It is not apparent how the remaining portion of the 
lot is benefited. Before the condemnation, the street 
was the usual and ordinary thoroughfare in that locality. 
The lot was on grade with the street. The lot was of 
such size that a modest cottage of five or six rooms and 
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porches, could be built thereon and yet have a decent 
amount left for useful garden, or perhaps chicken run, 
being a suburban locality where there is now permitted 
such things. Now, with a lot less than 63 feet in depth 
and under the building regulations, not more than 
40 per cent of the area can be used for building purposes, 
nothing but a very small bungalow or shack can be 
erected, and it is submitted that the property is robbed 
of its value as a suburban home. Such a place without 
privileges of a vegetable garden or chicken run, and 
porches, is without attraction. It would seem pre¬ 
posterous to think that the lot is benefited by this 
proceeding. It is in fact ruined. 

In Lynchburg vs. Rudolph, above cited, this court in 
discussing benefits and following Baltimore vs. Hurlock, 
113 Md., 074, said: 

“In the case of assessing benefits from opening 
a street, the initial question is as to the existence 
or creation of benefits as a fact. The opening of 
a street may result in damage instead of benefits 
to the property. Before the alleged benefits can 
be assessed, it must be shown that there are bene¬ 
fits to be assessed, and the burden of proof is, and 
must be, upon every principle of law, upon the 
one alleging the existence of benefits, not only to 
show the existence, but the extent of such benefits.” 

The jury placed a value of about ten cents per foot 
on the lot. That would make it in their estimation 
worth about $250. Now with more than one-third of 
the ground taken, and the award for damages and 
assessment for benefits about equal, are we to still 
believe that the remaining portion is worth $250. This 
appellant can not see it worth even as much as $100. 

There was originally 2,500 square feet in the lot. 
There was taken 928.12 feet, which leaves only 1,571.88 
feet. As only 40 per cent of that is available for building 
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purposes, a small house of only about two rooms in 
depth, say fifteen feet, and without porches, could be 
built. This statement proves itself that the remaining 
portion of the lot was not benefited. 

It is respectfully submitted that for the reasons 
assigned, the exceptions filed to the verdict of the jury 
should have been sustained by the court below, and that 
said judgment should now be reversed. 

W. WALTON EDWARDS, 

Attorney for Appellant. 
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BRIEF FOR APPELLEES. 


Statement of Facts. 

The appellant appealed from an order of the Supreme 
Court of the District of Columbia confirming the verdict of 
a jury in a condemnation case entitled In re the opening and 
extension of Fessenden street northwest between Reno and 
Belt roads, in the District of Columbia, District Court No. 
1318. 

The facts stated by appellant are substantially correct, 
with the exception that the proceeding was instituted under 
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the authority of the act of Congress approved March 4, 1913 
(37 U. S. Stat. at I.., 950), and not March 14, 1913, as stated 
by appellant. The record will further disclose that notice 
and order of publication were filed February 2, 1918; proofs 
of publication in the Washington Evening Star, the Wash¬ 
ington Post, and the Washington Herald were filed February 
28, 1918; that the marshal’s return shows many interested 
persons were personally served with a copy of the notice; 
that the verdict of the jury was fded June 25, 1918 (Rec.. 
p. 8); that exceptions to verdict were filed by appellant July 
10, 1919 (Rec., p. 16) ; that a motion to confirm the verdict 
notwithstanding exceptions was filed by appellees February 
13, 1920 (Rec., p. 17) ; that a motion to quash the verdict 
and an affidavit to support same were filed by appellant 
February 14. 1920 (Rec., p. 17); that on February 14 and 
February 21. 1920. a hearing on appellees’ motion was had, 
and that after argument the Chief Justice overruled the ex¬ 
ceptions and denied the motion to quash, and thereupon, in 
open court, the appellant noted an appeal (Rec., p. 19). 

ARGUMENT. 

The appellant’s three assignments of error raise two ques¬ 
tions, that of jurisdiction of the property and that of error 
of the jury in its findings. These two questions will be 
treated separately. 


I. 

Jurisdiction of the Property. 

It is submitted by appellees that the court did obtain 
jurisdiction of the property in question— 

First, because it was not necessary to personally serve the 
appellant with a notice of the condemnation proceedings, 

and, 






3 


Second, because the appellant, by appearing generally, 
waived any irregularities there may have been in the service 
of a notice of the proceeding. 

In section 491c of the Code of Law for the District of 
Columbia is found the requirements of notice and service 
applicable to this ease, which section reads as follows: 

“Sec. 491c. The said court shall cause public 
notice of not less than twenty days to be given of the 
institution of such proceeding, by advertisement in 
three daily newspapers published in the District of 
Columbia, which notice shall warn and require all 
persons having any interest in the proceeding to ap¬ 
pear in court at a day to be named in said notice and 
to continue in attendance until the court shall have 
made its final order ratifying and confirming the 
award of damages and the assessment of benefits by 
the jury herein provided for; and in addition to such 
public notice said court shall cause a copy of said 
notice to be served by the United States marshal for 
the District of Columbia, or his deputies, upon such 
owners of the land to be condemned as can be found 
by said marshal, or his deputies, within the District 
of Columbia and upon the tenants and occupants of 
the same. The said court shall appoint a guardian 
ad litem for any person interested in the proceeding 

who mav be under disability.” 

* 

The appellees contend that advertising in compliance with 
the terms of section 491c is sufficient notice to all persons 
interested in the condemnation proceedings, except in cases 
when the three following facts exist: 

First, the person must be the owner of some of the land 
to be condemned; 

Second, he must be within the District of Columbia, and, 

Third, it must be possible for the United States marshal 
or his deputies to find him within the District of Columbia 
and to serve him with the notice of the proceedings. 

In the case of Wight vs. Davidson, 181 U. S., 371, which 
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was appealed from the Court of Appeals of the District of 
Columbia, there was presented for determination the consti¬ 
tutionality of an act of Congress authorizing the institution 
of proceedings to condemn certain land to open a street and 
which provided for notice by publication only, the court 
slated: 

(Mr. Justice Shiras) I\ ffiS2: 

“It is also established by those authorities that, in 
proceedings of this nature, notice by publication is 
suflicient; and it accordingly follows that the order 
of publication in the newspapers named by the Su¬ 
preme Court of the District gave due notice of the 
tiling of the petition and an opportunity to all 
persons interested to show cause, if any they had, 
why the prayer of the petition should not he granted. 
Such notice also must be held to have operated as a 
notice to all concerned of the pending appointment 
of a jury and that proceedings under the act of Con¬ 
gress would subsequently he had. This gave an op¬ 
portunity for interested parties to attend the meet¬ 
ings of the jury, to adduce evidence, and he heard 
bv counsel. The return of the marshal shows that 
some, at least, of the property owners appeared before 
• the jury, produced witnesses, and were heard by 
counsel. If the appellees did not avail themselves of 
these opportunities, the court and jury, proceeding 
according to law, were not to blame.” 


From the foregoing ease it is clear that if section 491e is 
interpreted as the appellees deem it should Vie it is constitu¬ 
tional and valid. As appellant makes no point of any error 
committed with respect to publication of notice, we will as¬ 
sume that this was done in conformitv to the above section 

t 

Now, what has the appellant stated in his affidavit which 
accompanied his motion to quash the verdict of the jury 
(Dec., p. 18) to show that he is within the class of persons 
who are entitled to be served by the V. 8. marshal with a 
copy of the notice of the proceedings? He does not state 
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that he was in the District of Columbia on or about the time 
of the commencing of this proceeding or at any other time; 
he does not state where he was or where he could be found 
by the United States marshal. Unless he was within the 
District of Columbia, he was not entitled to personal service 
of the notice. He has, for some reason, not shown where he 
was, and, having failed to do this, it is submitted that the 
trial court had jurisdiction of appellant s lot, and it was not 
necessary that he be pcrsonallv served with a notice of the 
proceeding. 

II. 


Is Not the Appellant Estopped from Challenging the Juris¬ 
diction of the Court? 

On July lb. 1010 (Rcc., p. lb), the appellant liled ex¬ 
ceptions to the verdict of the jury. lie did not state that he 
appeared specially, but did state live causes of his objections, 
only one of which related to the jurisdiction of the court; 
the other four causes related to the merits of the case. On 
February 14. 1920, the appellant tiled a motion to quash the 
verdict (Rec., p. 17). He did not state that he appeared 
specially, but did state six reasons for his motion, only three 
of which related to the question of jurisdiction; the others 
related to the merits of the case. It is further disclosed that 
appellant appeared in court (Rec., p. 19) on February 14 
and February 21, 1920, and argued his motion. Is the ap¬ 
pellant to be allowed to come into court and gamble with 
justice? Is he to be allowed to go over the merits of the 
ease and if successful in getting his price for the land con¬ 
demned to accept it, but if unsuccessful and dissatisfied to 
throw up his hands and say he is not before the court—that 
the court has no jurisdiction? We do not think this position 
is permitted. 
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In the case of Sugg vs. Thornton, 132 U. S., 524, Mr. 

Chief Justice Fuller, at page 529, stated: 

“The rule applied by the Supreme Court in respect 
to the action of the District Court on the motion to 
vacate is thus expressed by Judge Brewer in Burdette 
vs. Corgan, 20 Kansas, 102. 104: The motion chal¬ 
lenged the judgment not merely on jurisdictional, but 
also on non-jurisdictional grounds, and whenever 
such a motion is made the appearance is general, no 
matter what the parties may call it in their motion. 
* * * Such a general appearance to contest a 

judgment on account of irregularities will, if the 
grounds therefor are not sustained, conclude the 
parties as to any further questioning of the judg¬ 
ment. A party cannot come into court, challenge its 
proceedings on account of irregularities, and after be¬ 
ing overruled be heard to say that he never was a 
party in court, or bound by those proceedings. If he 
was not in fact a party, and had not been properly 
served, he can have the proceedings set aside on the 
ground of want of jurisdiction, but he must challenge 
the proceedings on that single ground." 


In the 
Cox, 145 
stated: 


case of Texas and Pacific Railway Company vs. 
F. S.. 593, Mr. Chief Justice Fuller, page 603. 


“The defendants not only demurred but answered, 
and the second ground of demurrer was that the peti¬ 
tion did not set out a cause of action. Under such cir¬ 
cumstances thev could not thereafter challenge the 
jurisdiction of the court on the ground that the suit 
had been brought in the wrong district.” 


In the case of St. Louis and San Francisco Railwav Com- 
pany vs. McBride, 141 U. S., 127, defendant filed demurrer 
on three grounds, as follows: 1st, because the court has no 
jurisdiction of the person of the defendant; 2nd, because the 
court has no jurisdiction of the subject-matter of the action; 
3rd, because the complaint does not state facts sufficient to 
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constitute a cause of action. Mr. Justice Brewer, at page 
130. stated: 


“Its demurrer, as appears, was based on three 
grounds: Two referring to the question of jurisdic¬ 
tion, and the third, that the complaint did not state 
facts sufficient to constitute a cause of action. There 
was, therefore, in the first instance, a general appear¬ 
ance to the merits. If the case was one of which the 
court could take jurisdiction, such an appearance 
waives not only all defects in the service, but all 
special privileges of the defendant in respect to the 
particular court in which the action is brought.” 

In Guarantee Savings, Loan and Investment Company vs. 
Pendleton, 14 App. D. C., 384, Mr. Chief Justice Alvey, 
page 387. states: 

“The defendant had a right to appear specially to 
take the objection to the proceeding of the justice 
without the condition precedent having been com¬ 
plied with by the plaintiff. But having interposed 
that objection, he could not go farther and plead to 
the merits of the case without thereby waiving com¬ 
pliance by the plaintiff with the condition which re¬ 
quired him to give security for costs before bringing 
his suit. The defendant could not be allowed to ap¬ 
pear and plead to the merits, and defend against a 
recovery, and thus take the chance of obtaining a 
judgment in its favor which would operate as a dis¬ 
charge from the claim; but, at the same time, if judg¬ 
ment should go against it, that judgment should re¬ 
main liable to be questioned for the want of jurisdic¬ 
tion in the court that rendered it. The law will not 
allow such an experiment to be made in its adminis¬ 
tration.” 

The appellees believe that the principles laid down in the 
preceding cases, though the facts in none of them were ex¬ 
actly similar to those existing in this case, are applicable to 
the case now presented for determination, and that the ap- 
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pellant by his general appearance waived any and all defects 
which may have existed in the service of the notice of the 
proceeding. 

111 . 

Findings of the Jury. 

As the record discloses but few facts concerning the lot of 
the appellant, it would be difficult indeed for this court to 
determine its value, the value of the portion of the lot taken, 
or the value of the portion not taken, if the court had 
authority to do so. The jury of five men saw the premises, 
heard witnesses testify as to the value, and have, under oath, 
made valuations, and in the absence of the showing of mani¬ 
fest error in their findings, we submit that it should be ac¬ 
cepted as fair and just. A small lot in a neighborhood 
which has open and wide streets might be far more valuable 
than a large lot in a dead neighborhood, where there are few 
streets and those possibly in bad condition. 

It is respectfully submitted that the court properly over¬ 
ruled appellant's exception and denied his motion to quash. 

Respectfully submitted. 

F. H. STEPHENS, 

F. W. HILL, Jr., 
Attorneys for Petitioners. 
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